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generally (except possibly in the case of export subsidies) be imposed prospectively after a threeyear litigation period and would be in the form of suspension of concessions or other obligations in an amount equivalent to the nullification or impairment of WTO rights resulting from the measure found to violate WTO law. As a practical matter, a state may decide to engage in "civil disobedience" or to operate in "efficient breach" in response to this level and type of retaliation.
The specific industries targeted for the retaliation could even be supported through subsidies.
I. Introduction
An attractive response to climate change would be to establish a uniform worldwide greenhouse gas (for simplicity of reference, "carbon") tax at the level that would induce the desired reduction of carbon emissions. There are formidable political barriers to reaching an agreement toward this worldwide response, so it is useful to evaluate a plausible alternative response involving unilateral national action. Unilateral national action might take the form of (i) a national carbon tax or (ii) a national command-and-control system based on carbon permits, combined with a trading facility. This paper focuses on the WTO legal rules that would affect the structure of a national carbon tax as it might be implemented by the United States.
Any purely national system would fail to address collective action problems and might be highly compromised as an effective system of carbon reduction, if leakage occurs as a result of (i) imports of high-carbon products or (ii) displacement of exports. These predicted phenomena not only reduce efficacy of carbon reduction but also undermine political support for a purely national carbon reduction system. Leakage by virtue of imports of high-carbon products may be ameliorated by imposition of taxes or restrictions on such imports, or the economic effects of imports of high-carbon products may be ameliorated by a system of domestic subsidies to producers competing with these imports. Displacement of exports may be ameliorated by export subsidies.
Thus the United States might consider implementing a national carbon tax, but in order to do so without excessive leakage and concomitant adverse effects on the competitive position of energy-intensive, trade-exposed (EITE) domestic producers, it may also consider (i) a BTA mechanism to impose a coordinate tax on imports (an "import BTA"), (ii) a BTA mechanism to refund carbon taxes on exports (an "export BTA"), and/or (iii) a tax credit system to reduce the tax payment obligation for EITE firms achieving higher levels of carbon reduction (a "carbon tax credit").
The purpose of this paper is to elaborate the WTO law considerations that should be taken into account in structuring these mechanisms. 1 This paper has been prepared in connection with the Resources for the Future workshop "Addressing Competitiveness Concerns in a Carbon
Tax: What Are the Options?" Other papers prepared in connection with the workshop address (i) design principles for a "model" approach for a BTA mechanism associated with a US national carbon tax and (ii) design principles for a "model" approach for output-based carbon tax credits as a substitute for a BTA mechanism.
This paper examines the likely components of an import BTA, an export BTA, and a carbon tax credit (for ease of exposition, it examines the export BTA after examining a carbon tax credit) and assesses the conditions under which, and extent to which, these components would be subject to constraint under WTO law. The purpose is to determine the scope of policy space under WTO law for an import BTA, an export BTA, and a carbon tax credit.
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II. Import BTA
The economically important aspect of an import BTA is that it imposes a charge on foreign producers or imports. This charge is structured to achieve some level of equivalence in relation to a carbon tax imposed on domestic producers or products. Although some goods emit carbon on their consumption, the greatest concern relates to carbon emitted on production, so these types of charges are likely to be linked to the manner in which the good is produced. The relevant charge could even be structured as a consumption tax, making the consumer the nominal taxpayer.
Potentially applicable WTO law includes the following:
1 Regional trade agreements of the United States may also constrain these policy decisions, but the constraints are generally of the same type as those discussed in this paper. • Article II of the General Agreement on Tariffs and Trade (GATT), exempting imports from nontariff duties or charges of any kind imposed on or in connection with importation;
• Article III of GATT, providing for national treatment antidiscrimination;
• Article I of GATT, providing for most favored nation (MFN) antidiscrimination; and
• Article XX of GATT, providing exceptions from the above restrictions for measures necessary to protect human, animal, or plant life or health (XX(b)) and for measures relating to conservation of exhaustible natural resources (XX(g)).
Before I review each in turn, I outline below their relationship in assessing the WTO legality of an import BTA. In designing an import BTA, the goal will be to (i) avoid using features that together constitute a violation of WTO law and/or (ii) include features that are necessary components of exceptions and avoid features that obviate the availability of exceptions.
A. Does the Import BTA Violate a Provision of WTO Law?
1. Is the import BTA (i) a charge on or in connection with importation (an "import charge") under GATT Article II:1(b), or is it (ii) equivalent to an internal tax ( an "internal tax") in respect of the like domestic product?
a. If it is an import charge, then, when added to the applied tariff, it cannot exceed the scheduled tariff.
b. If it is an internal tax, then it is not subject to Article II. a. Imported products are not taxed in excess of like domestic products, where "likeness" may limit consideration of differences in production processes.
b. Imported products are not taxed dissimilarly to directly competitive or substitutable domestic products, where the determination of the directly 3 There is a plausible argument that an import BTA could be subject to both Article II and Article III. See Hillman, Changing Climate for Carbon Taxes. This argument is based in part on the fact that the exception in Article III:2(a) for "charges equivalent to an internal tax imposed consistently with the provisions of paragraph 2 of Article III" would be inutile if there were no overlap between Articles II and III. However, even if this argument prevails, the only discipline applicable to an internal tax is that of Article III:2. competitive or substitutable nature may limit consideration of differences in production processes. A. Does the Import BTA Violate a Provision of WTO Law?
GATT Article II
Article II of GATT regulates tariffs applied on importation. Article II:1(a) requires member states to accord to imported goods treatment no less favorable than that provided for in its tariff schedule. Article II:1(b) adds that imports shall be exempt from all other duties or charges of any kind imposed on or in connection with importation (an "import charge").
The core question here is whether an import BTA is an import charge.
If a BTA were considered an import charge, it would be likely to exceed the relevant tariff bindings, which for the United States generally are equal to the applied tariff. 4 This might be considered a kind of strict scrutiny: if it is an import charge, it violates Article II. It is therefore important to distinguish between import charges, on the one hand, and internal taxes applied at the border and excepted from Article II pursuant to Article II:2(a), on the other hand.
Under Article II:2(a), member states are permitted to impose a charge equivalent to an internal tax imposed consistently with the provisions of paragraph 2 of Article III in respect of the like domestic product or in respect of an article from which the imported product has been manufactured or produced in whole or in part.
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In its 2009 China-Auto Parts decision, 6 the WTO Appellate Body clarified the distinction:
For a charge to constitute an ordinary customs duty [subject to Article II] … the obligation to pay it must accrue at the moment and by virtue of or, in the words of Article II:1(b), "on", importation. On the other hand, "charges falling within the scope of Article III are charges that are imposed on goods that have already been "imported", and that the obligation to pay them is triggered by an "internal" factor, something that takes place within the customs territory. factor (e.g., because the product was re-sold internally or because the product was used internally), in the sense that such 'internal factor' occurs after the importation of the product of one Member into the territory of another Member." 8 "To attract the more permissive GATT Article III, carbon taxes or charges on imports should, therefore, be designed in such a way that they are triggered not by importation as such, but by the sale, offering for sale, distribution or use of imported products once these products have cleared customs."
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The ad note to Article III states that "any internal tax or other internal charge, … which applies to an imported product and to the like domestic product and is collected … in the case of the imported product at the time or point of importation, is nevertheless to be regarded as an internal tax or other internal charge … and is accordingly subject to the provisions of Article III." This provision seems to parallel the exception under Article II:2(a), applying Article III:2 exclusively to charges that are equivalent to an internal tax on a product-charges eligible for adjustment.
One reading of Article III:2 is that it applies only to taxes on a product. Therefore, if the carbon tax and BTA are understood to be internal taxes on a product, then Article III applies. If, on the other hand, they are understood to be taxes on a production process, then, according to this reading, Article III does not apply. Note that if Article III does not apply, this is not protective of the BTA, because (i) if the import BTA is not considered an internal tax on a product, it would likely be considered a charge on import, and (ii) the inapplicability of Article III would likely make the exception under Article II:2(a) unavailable. Structure a carbon tax so that it is triggered by an internal factor or action.
In the 1970 Border Tax Adjustments Working Party Report, the Working Party concluded that there was convergence of views to the effect that taxes directly levied on products were eligible for tax adjustment. Examples of such taxes comprised specific excise duties, sales taxes and cascade taxes and the tax on value added. … Furthermore, the Working Party concluded that there was convergence of views to the effect that certain taxes that were not directly levied on products were not eligible for tax adjustment. Examples of such taxes comprised social security charges whether on employers or employees and payroll taxes. 10 There was divergence of views on so-called "taxes occultes," which include energy taxes. Therefore, this precedent tells us little about the WTO legality of border tax adjustments for carbon taxes-whether they are appropriately addressed under Article II or under Article III.
In 1991, the pre-WTO Tuna Panel 11 took the following approach: regulation of processes and production methods (PPMs), which implicitly take place in the exporting state, is not "subject to" Article III:4 (relating to product regulation) because Article III deals only with regulation of products and (based on an interpretation of the ad note to Article III) is therefore "subject to" Article XI. In the US-Superfund decision, the GATT-era panel accepted that BTAs could be applied in respect of chemical inputs used in the production process but subsequently physically present in the product. 14 This is distinguishable from the circumstance of PPM-based distinctions.
However, the panel in that case stated that the environmental purpose is not relevant to its eligibility for adjustment. This might suggest that if the tax can be seen as a tax "in respect of a product" under Article II:2(a), then it is not significant whether it responds to consumption externalities, as in the US-Superfund context, or to production externalities. 
GATT Article III
Article III:2 of GATT requires national treatment in connection with internal taxes:
The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. An import BTA must be qualitatively and quantitatively "equivalent" to a domestic carbon tax.
otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.*
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In order for this national treatment obligation to apply, imported and domestic products must first be found to be either "like" or "directly competitive or substitutable" (DCOS). If they are like, then the imported products cannot be subject to higher taxes than the domestic products. 19 If they are DCOS, then the imported products must be "similarly taxed."
i. Like Products and Directly Competitive or Substitutable Products
Of course, determinations of regulatory discrimination are always based on a comparison of two subjects of regulation, which must be comparable. In Article III:2, first sentence, this is the question of like products. In Article III:2, second sentence, as modified by the related ad note, this is the question of DCOS products.
To cut to the conclusion, the Appellate Body has taken the position that the determination of whether two products are like (or DCOS) is fundamentally a determination about whether the products are in competition with one another. 20 (In the rest of this section, I focus on like products, because the analysis is similar.) This is a perfectly understandable approach, and it definitely must be at least a threshold part of the determination. But whenever we define a treaty term such as "like products" by using other terms, it is difficult to avoid expanding or contracting its meaning. In this case, the Appellate Body has diminished "like products" from its ordinary meaning in an important way, because it has excluded national governmental determinations of regulatory categories from consideration in connection with the determination of likeness.
In effect, the question of whether products have a sufficient competitive relationship is a market-based determination, based on consumer perceptions. But consumers are, by definition, insufficiently sensitive to both consumption externalities and production externalities, and consumers also are victims of information asymmetries compared with producers. In economic 18 The ad note to this provision, indicated by the asterisk, requires that DCOS products be similarly taxed. While this provides a broader scope of product comparison, and a more relaxed standard for comparison of taxation, than those provided under the first sentence of Article III:2, these differences are unlikely to be material for the purposes of our analysis. 19 The second sentence of Article III:2, supplemented by the relevant ad note, uses "directly competitive or substitutable products" rather than "like." For our purposes, the distinction between these terms is not salient. The result is that when two products are sufficiently in competition, they are determined to be like products even if they differ in exactly the dimension that gives rise to the regulatory concern. This approach suggests that a carbon import BTA, reflecting a domestic carbon tax, that distinguishes products on the basis of the carbon intensity characterizing their production, would apply a higher tax to products that are competitively like domestic products attracting a lower tax and thus violate Article III:2.
Indeed, in Philippines-Distilled Spirits, 21 the main issue was whether the Philippines could tax sugar cane-based alcoholic beverages at lower rates than similar-tasting alcoholic beverages using other raw materials. The panel and Appellate Body found that the differences in raw materials were insufficient to make these products not like for the purposes of Article III:2.
This holding suggests that differences in carbon usage may not be sufficient to make products not like.
The competition-based approach seems reasonable in connection with evaluation of nonPigouvian revenue-raising taxes, such as those applied in these alcoholic beverage cases, because in that context, there is no regulatory policy rationale for the distinctions. However, the competition-based approach seems less appropriate in connection with BTAs or other Pigouvian type taxes.
ii. PPMs
The implication of the competition-based approach to likeness is that unless consumers distinguish among products on the basis of the amount of carbon used in producing the products, varying carbon intensity is unlikely to render products unlike.
Assuming that Article III:2 applies to PPM-based regulatory distinctions, the issue is whether-based on the criteria established by the jurisprudence-the products complying with the PPM requirements are competing with those that do not, and whether the challenged regulation affects the latter group negatively (if they are imported). Thus the operationalization 21 Appellate Body Reports, Philippines-Taxes on Distilled Spirits, WT/DS396/AB/R, WT/DS403/AB/R, adopted 20 January 2012.
of Article III may generally lead to the conclusion that despite the different PPMs, the products are like products, 22 because they compete and are substitutable and should not be prima facie the target of regulatory distinctions restricting market access. (As discussed below, Article XX could, however, be invoked to justify the use of such a PPM regulatory distinction, as it was in
US-Shrimp.)
As discussed above, if Article III does not cover PPM-type internal taxes, then, under ad
Article III, PPM-based internal taxes will likely be viewed as import charges controlled by Article II. If Article III does cover PPM-type internal taxes, the Appellate Body's application of a competition-based test suggests that in most cases, different PPMs would be insufficient to make products unlike. In other words, carbon-intensive imported products will be found to be not be read … to mean that any distinctions, in particular ones that are based exclusively on particular product characteristics or on particular processes and production methods, would per 22 It is, however, conceivable that faced with a PPM distinction referring to human rights violations or other very serious concerns, consumer preferences may be so strong as to reverse the prima facie evidence that goods that are physically similar be nonetheless considered unlike, pursuant to the Appellate Body statement in para. 118 of ECAsbestos. This type of situation may also constitute a justification under Article XX. The point is that if consumer preferences are strong enough to make them unlike, there is little need for regulation. This argument holds if the persons protected by the regulation are the consumers, rather than third parties. 23 
Article I MFN Treatment
If the import BTA is applied differently among WTO member states, such as to reflect differences in carbon regimes, or because products of different WTO member states reflected different carbon intensities, it could violate the MFN obligation of Article I. The MFN antidiscrimination discipline expressed in Article I of GATT applies not only to ordinary customs duties but also to the matters referenced in Article III:2 and III:4, including internal taxes. Thus, whether a BTA is characterized as an ordinary customs duty or as an internal tax, it must also comply with Article I of GATT. The implication of the Article III analysis set forth above is that a BTA that served to set the same carbon tax on imported products as applied to like domestically produced products, without attempting to calibrate for actual carbon intensity, would not violate Article III. Thus a BTA that is determined on a product-by-product basis, rather than on the basis of actual carbon content, would be protected from challenge. On the other hand, a regime applying a domestic carbon tax, and a BTA, on the basis of actual carbon utilization, or on the basis of some proxy for carbon utilization, would lead to the concern that a panel or the Appellate Body would find that the products were like despite their different carbon utilization, with the result that the higher tax applied to the imported products would violate Article III. However, where the carbon tax is based on carbon actually contained in the product, and to be emitted on consumption, a carbon tax and BTA regime that taxed the carbon content of the actual product would be defensible as a regulation of product characteristics.
In the 1952 Belgian Family Allowances panel report, 26 the panel examined a Belgian law imposing a charge on foreign goods purchased by Belgian public bodies when they originated in a country whose system of family allowances did not meet specific requirements. This seems somewhat analogous to a BTA conditioned on a carbon regime in the exporting state. While the panel found it difficult to arrive at a "very definite ruling," it stated that it "was of the opinion that the Belgian legislation on family allowances was not only inconsistent with the provisions of Article I (and possibly with those of Article III, paragraph 2), but was based on a concept which was difficult to reconcile with the spirit of the General Agreement."
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The panel in Belgium Family Allowances explained as follows:
The consistency or otherwise of the system of family allowances in force in the territory of a given contracting party with the requirements of the Belgian law would be irrelevant in this respect [the requirement that advantages be granted unconditionally], and the Belgian legislation would have to be amended insofar as it introduced a discrimination between countries having a given system of family allowances and those which had a different system or no system at all, and made the granting of the exemption dependent on certain conditions.
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The meaning of "like products" in Article I is probably closer to the scope of "like products" in Article III:4 than to that contained in Article III:2. 29 However, for our purposes, the differences are unlikely to have significant consequences. 30 Thus the fundamentally competitionbased approach to like products described above would be applied, presumably with the same type of outcome. That is, all steel of a certain type would be treated as like products and required to be treated the same, regardless of its origin. If an import BTA were structured simply to apply to that type of steel, regardless of its origin, there would be no violation of Article I. If, on the 26 GATT Panel Report, Belgian Family Allowances, adopted 7 November 1952 (G/32-1S/59) 27 Id., at para. 8. 28 Id., at para. 3.
29 "Like products" as defined in Article III:2 is understood to be narrower than "like products" as defined in Article III:4, because of the inclusion in Article III:2 of a separate discipline for a broader category of "directly competitive or substitutable" products. See Robert E. other hand, steel from different origins were treated differently based on (i) the amount of carbon used in production or (ii) the carbon tax or carbon limit regime of its origin country, countries whose steel is treated worse might claim a violation of Article I MFN.
In the Canada-Autos case, the panel rejected Japan's argument that Article I prohibits less favorable treatment based on criteria unrelated to the product itself. 31 The panel found that
[a] review of [previous dispute settlement] reports shows that they were concerned with measures that were found to be inconsistent with Article I:1 not because they involved the application of conditions that were not related to the imported product but because they involved conditions that entailed different treatment of imported products depending upon their origin.
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The Appellate Body did not reach this issue but emphasized the unconditional and broad scope of Article I:1 in finding that mere differential treatment of products originating in different member states, regardless of the producer-based rationale, violates Article I:1. Although the Appellate Body did not emphasize this, its interpretation is based on the "like products"
reference of Article I:1: automobiles are like products whether or not their manufacturers have invested in Canada. 33 Given the focus on Article I:1's reference to the matters addressed in Article III:2 (national treatment) and to "any advantage," it appears possible that like products taxed differently because of different carbon intensity might result in a violation of MFN. 34 The panel in Indonesia-Autos took a similar view.
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As shown by the precedents described above, there would seem to be a conflict between carbon intensity-based differentiation in import BTAs and a strict understanding of the MFN obligation, to the effect that imported like products from one state cannot be treated differently from like products from other member states. understood to treat like products less favorably. A BTA that depends on the national carbon regime of the exporting state focuses on the regulatory context in which products are produced, rather than the actual characteristics of the products.
It may be attractive for like-minded states to enter into agreements for mutual recognition of one another's carbon regime and to apply import BTAs only to products coming from states for which no mutual recognition agreement exists. However, any mutual recognition agreement program should be structured so that there is no discrimination in the qualification requirements for mutual recognition agreement. Even with such a nondiscriminatory qualification regime, it is still possible that a strict reading of the Article I MFN obligation would require like products to be treated alike regardless of the exporting state's regulatory regime and regardless of the existence of a mutual recognition agreement. On the other hand, as discussed below, a mutual recognition regime with nondiscriminatory qualification requirements might be defensible under
Article XX of GATT.
Another alternative would be for the United States to treat all imports from any exporting state precisely alike and assume that other countries that apply a domestic carbon tax would apply an export BTA in order to level the playing field.
B. If the Import BTA Violates a Provision of WTO Law, Is There an Applicable Exception?
Article XX of GATT provides exceptions from any obligation under GATT, including those discussed above. So, importantly, even if an import BTA violates Articles I, II, or III, it may still be permitted if it satisfies the conditions set forth in Article XX. The most likely bases for exception would be Article XX(b), for measures necessary to protect human health, or Article XX(g), for measures relating to the conservation of exhaustible natural resources. In addition to the condition that a measure satisfy one of the subparagraphs of Article XX, a measure must also satisfy the chapeau of Article XX, which requires that the measure not "constitute a means of arbitrary or unjustifiable discrimination" or a "disguised restriction on international trade."
Article XX(b)
In order to qualify for an exception under Article XX(b), the relevant measure must (i) be necessary, (ii) to protect human, animal, or plant life or health, and (iii) satisfy the requirement of the chapeau of Article XX to the effect that it not be applied as arbitrary or unjustifiable discrimination or a disguised restriction on trade. The burden of proof for each of these parameters is generally on the respondent.
Traditionally in GATT, the exceptional provisions of Article XX(a), (b), and (d) have been available to justify measures-otherwise incompatible with other GATT provisions-if they are "necessary" to achieve certain policy objectives. This has been interpreted to require that the country invoking these exceptions demonstrate that no other more WTO-compatible or less restrictive alternative was reasonably available to pursue the desired policy goal.
It was clear to the Panel that a contracting party cannot justify a measure inconsistent with another GATT provision as "necessary" in terms of Article XX(d) if an alternative measure which it could reasonably be expected to employ and which is not inconsistent with other GATT provisions is available to it. By the same token, in cases where a measure consistent with other GATT provisions is not reasonably available, a contracting party is bound to use, among the measures reasonably available to it, that which entails the least degree of inconsistency with other GATT provisions.
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The Article XX necessity test was addressed in Korea-Various Measures on Beef,
where Korea attempted to justify its dual retail system for beef by arguing the need for compliance with a domestic regulation against fraud. The Appellate Body interpreted the necessity test of Article XX(d) to imply a requirement for balancing among at least three variables:
In sum, determination of whether a measure, which is not "indispensable", may nevertheless be "necessary" within the contemplation of Article XX(d), involves in every case a process of weighing and balancing a series of factors which prominently include the contribution made by the compliance measure to the enforcement of the law or regulation at issue, the importance of the common interests or values protected by that law or regulation, and the accompanying impact of the law or regulation on imports or exports. 42 Appellate Body Report, EC-Asbestos, para. 172: "We indicated in Korea-Beef that one aspect of the 'weighing and balancing process … comprehended in the determination of whether a WTO-consistent alternative measure' is reasonably available is the extent to which the alternative measure 'contributes to the realization of the end pursued'. In addition, we observed, in that case, that '[t]he more vital or important [the] common interests or values' pursued, the easier it would be to accept as 'necessary' measures designed to achieve those ends. In this case, the objective pursued by the measure is the preservation of human life and health through the elimination, or reduction, of the well known, and life threatening, health risks posed by asbestos fibres. The value pursued is both vital and important in the highest degree. The remaining question, then, is whether there is an alternative measure that would achieve the same end and that is less restrictive of trade than a prohibition." 43 Id. This analysis suggests that a well-designed national carbon tax regime, extended to imported products through an import BTA in order to address leakage and thereby make the carbon tax regime effective to address climate change, would be likely to satisfy the requirements of Article XX(b) in order to merit an exception from prohibitions under GATT Articles I, II, or III, subject to compliance with the chapeau. In order to support the argument that no less restrictive alternative was available, under both the necessity test and the chapeau, it will be appropriate to seek to negotiate a cooperative international arrangement for carbon reduction in advance of establishing an import BTA and to remain open to replacing an import BTA with an international regime.
Article XX(g)
In order to qualify for an exception under Article XX(g), the relevant measure must (i)
relate to the conservation of exhaustible natural resources, (ii) be made effective in conjunction with restrictions on domestic production or consumption, and (iii) satisfy the requirement of the chapeau of Article XX to the effect that it not be applied as arbitrary or unjustifiable discrimination or a disguised restriction on trade. The burden of proof for each of these parameters is on the respondent.
The first question to be answered under Article XX(g) is whether an exhaustible natural resource is being protected by the national measure. Here, perhaps the exhaustible natural resource is the climate itself, or perhaps the natural resource is the ability of the atmosphere to absorb carbon sustainably. In US-Gasoline, the panel determined that clean air qualifies as an exhaustible natural resource, on the basis that it has a value and is therefore a resource, that it can be depleted and is thus exhaustible, and that it is natural. 55 This is arguably analogous to carbon reduction. In US-Shrimp, the Appellate Body interpreted the term "exhaustible natural resources" in an evolutionary manner, referring to "contemporary concerns of the community of nations about the protection and the conservation of the environment."
56
In its US-Gasoline report, although the parties had both relied on GATT "primarily aimed at" test for whether a measure is related to the conservation of exhaustible natural resources, the Appellate Body noted that the threshold of Article XX(g) did not contain a requirement that the measure be "primarily aimed at," but only a requirement that the measure be "related to." 57 The Appellate Body examined whether "the means (the challenged regulations)
are, in principle, reasonably related to the ends."
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In US-Shrimp, the Appellate Body appears to have abandoned the "primarily aimed at" test and focused on the means-ends relationship between the measure and the goal pursued: "we must examine the relationship between the general structure and design of the measure here at stake, Section 609, and the policy goal it purports to serve, that is, the conservation of sea turtles." 60 The "relating to" requirement under Article XX(g) has since been defined as a "close and genuine relationship of ends and means."
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In China-Rare Earths, the Appellate Body added that there is no requirement under Article XX(g) that the purpose of the challenged measure must be to make effective restrictions on domestic production or consumption. 62 In China-Rare Earths, China claimed that the panel erred in its decision regarding Article XX(g) of GATT 1994 because of the panel's statements to the effect that Article XX(g) includes a separate requirement of "even-handedness" between national measures to conserve natural resources that otherwise violate GATT, on the one hand, and restrictions on domestic production or consumption, on the other hand. This concept exceeds the ordinary meaning of Article XX(g), which simply refers to measures "made effective in conjunction with restrictions on domestic production or consumption."
The Appellate Body in China-Rare Earths found that evenhandedness is not a separate requirement, but is a shorthand way that has been used to describe the requirement in Article XX(g) that the measure be made effective in conjunction with domestic restrictions. 63 Examining whether the panel had erred in its application of this prong, the Appellate Body simply held that the restrictions on domestic production or consumption must be "real" 64 but need not be "evenly distributed." 65 For the Appellate Body, "made effective in conjunction with" means that import and export restrictions must "work together" with domestic restrictions for conservation.
66 60 See id., at para. 141: "Focusing on the design of the measure here at stake, it appears to us that Section 609, cum implementing guidelines, is not disproportionately wide in its scope and reach in relation to the policy objective of protection and conservation of sea turtle species. The means are, in principle, reasonably related to the ends. The means and ends relationship between Section 609 and the legitimate policy of conserving an exhaustible, and, in fact, endangered species, is observably a close and real one, a relationship that is every bit as substantial as that which we found in United States-Gasoline between the EPA baseline establishment rules and the conservation of clean air in 
Extraterritoriality in Articles XX(b) and (g)
During the GATT era, the second Tuna panel found that it was permissible under Article XX to protect animals outside the territorial jurisdiction of the regulating state. 67 In the WTO period, the Appellate Body has not yet provided a definitive interpretation as to whether relevant provisions of Article XX, such as Article XX(b) or (g), of GATT, allow exceptions for actions by importing states to protect values outside their territory. 68 In US-Shrimp, the Appellate Body avoided addressing this issue on the grounds that the relevant "exhaustible natural resource"-sea turtles-was migratory and might enter US waters. 69 However, the Appellate Body suggested that there must be "sufficient nexus" between the protected value (in that case, the sea turtles) and the regulating state.
In the carbon emissions context, a national import BTA might be said to be protecting life in the world at large, including in the importing state, under Article XX(b) or to be conserving a global exhaustible natural resource, including one that "belongs" to the regulating state, under
Article XX(g), so it cannot be said that the state imposing a BTA is regulating in a purely extraterritorial way. Therefore, it would be unlikely that Article XX(b) or (g) would be found unavailable for this reason.
The Chapeau of Article XX
Even if a measure satisfies the requirements for Article XX(b) or (g), it must still satisfy the requirements of the chapeau of Article XX in order to qualify for an exception. This analysis suggests that a well-designed national carbon tax regime, extended to imported products through an import BTA in order to address leakage and thereby make the carbon tax regime effective to address climate change, would be likely to satisfy the requirements of Article XX(g), in order to merit an exception from prohibitions under GATT Articles I, II, or III, subject to compliance with the chapeau. In order to support the argument that the measure is primarily aimed at conservation, the import BTA should be substantively and explicitly designed to respond to leakage, rather than to concerns regarding competitiveness.
establishes two standards regarding the application of measures for which justification under Article XX may be sought: first, there must be no "arbitrary" or "unjustifiable" discrimination between countries where the same conditions prevail; second, there must be no "disguised restriction on international trade." The Appellate Body in Shrimp (faced with a measure benefiting from a provisional justification under Article XX(g)) examined, under the chapeau of Article XX, whether less trade-restrictive alternatives were reasonably available to the United States and whether the restrictiveness of the measure was somehow disproportionate, since similar costs were not at all imposed on domestic producers. 72 In other words, even after Article XX(g) is satisfied, a least trade-restrictive alternative analysis akin to a "necessity" test seems to be performed under the chapeau of Article XX. The United Nations Framework Convention on Climate Change (UNFCCC) and the Kyoto Protocol may provide a broad factual basis for argument that unilateral action is neither arbitrary nor unjustifiable.
As part of the less trade-restrictive alternative analysis, one question is whether the respondent has made sufficient attempts to engage in "across-the-board negotiations with the objective of concluding bilateral or multilateral agreements" regarding the concern at issue. give rise to arguments that it failed to engage sufficiently in attempts to negotiate an agreement.
On the other hand, the United States has engaged in other negotiations that may be viewed as satisfying this concern.
A BTA regime should not be designed to coerce other states into establishing their own carbon regimes or joining an international regime. The Appellate Body found in the Shrimp case that the "most conspicuous flaw" in the US measure there was "its intended and actual coercive effect on the specific policy decisions made by foreign governments." 74 A BTA regime should be structured to flexibly evaluate foreign carbon regimes, focusing on carbon reduction performance or effectiveness, rather than design. 75 Even if the exporting state lacks a carbon regime, exporters from that state should be provided an opportunity to show that their carbon intensity meets relevant benchmarks.
It is possible to have reasonable exceptions for exports from states that have suitable carbon regimes, or even possibly for developing countries: under the chapeau, it is permissible to treat different countries differently, so long as the discrimination is not arbitrary, is justifiable, and is based on salient differences. Indeed, the chapeau requires that countries in different circumstances be treated appropriately for their circumstances. Purity of motive is important. To the extent that imports from different sources, or even imports of different types, are treated differently for reasons that are not reflected in the justifying purpose under Article XX(b) or XX(g), the import BTA may be determined to include arbitrary or unjustifiable discrimination.
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Of course, different treatment of goods from different origins will require appropriate rules of origin to address the problem of transshipment.
Due process in a BTA regime would be necessary. The Appellate Body found the US certification process at issue in the Shrimp case to constitute arbitrary discrimination because exporting countries were "denied basic fairness and due process, and are discriminated against, vis a vis those Members which are granted certification." Since an export BTA would be likely to actually undermine the environmental policy objective under Article XX(b) or (g), its discrimination between goods consumed at home and goods consumed abroad might render the import BTA ineligible for exception under the chapeau. On the other hand, the chapeau refers to "discrimination between countries where the same conditions prevail," so it may be possible to design an export BTA that differentiates on the basis of prevailing conditions. For example, presumably if the destination country applied a consumption tax that had an equivalent carbon-deterrent effect to the production tax applied by the exporting state, it would seem reasonable, and completely consistent with the rationale for the exception, to apply an export BTA. The problem here is that it would be desirable from a competitiveness perspective to grant an export BTA on exports to states that lack an appropriate carbon regime, but desirable from a leakage perspective to grant an export BTA on exports only to states that apply an appropriate consumption-based carbon regime to the imported product. Distinctions in BTA application, both on the import and on the export side, must be determined purely on the basis of environmental concerns and not on the basis of competitiveness concerns. Trade exposure should not be a parameter in determining the application of an import BTA.
In order to satisfy the requirements of the Article XX chapeau, an import BTA must be designed after good faith negotiations with trade partners, must be formulated in relation to carbon intensity rather than trade exposure, and must reduce import BTAs by reference to carbon taxes and other carbon reduction measures carried out by the exporting state or by the private exporter. There is a significant risk that an export BTA could cause the import BTA to violate the chapeau.
If, instead of an export BTA, a carbon tax credit is used domestically to ameliorate the effects of a carbon tax, the relevant import BTA would need to be adjusted to reflect comparable net treatment of imports. Otherwise, the regime would not meet the chapeau's requirements and might also violate some of the requirements of Article XX(g) or XX(b). Under Article XX(g), the requirement that restrictions be made effective in conjunction with domestic restrictions requires a degree of evenhandedness in the structure of import restrictions and domestic restrictions. Under Article XX(b), the relaxation of carbon taxes domestically may make it difficult to argue that they are necessary when applied to foreign goods.
A carbon tax, and an import BTA of a carbon tax, is dependent on determining, or establishing proxies for, the carbon "content" of products. Products can have carbon content in two ways. They can be produced using carbon, or their consumption may emit carbon. For example, gasoline is produced using carbon, and its consumption results in emissions of carbon.
With respect to emissions that result from consumption, it is possible for the importing state to identify the amount of emissions and to set a tax accordingly. Emissions in production, on the other hand, take place by definition in the exporting state, so in order to determine actual or even likely emissions, it is necessary to use a benchmark or obtain information about the production process in the exporting state. This may involve complex accounting and tracing through long supply chains.
If the United States establishes an import BTA, it may use a default benchmark, such as the average emissions intensity in the implementing state, for determining the carbon intensity of imported products. However, if domestic producers are allowed to pay a carbon tax based on actual carbon intensity, then an import BTA must provide a reasonable opportunity for foreign producers to provide actual data in substitution for the benchmark. Presumably, only those foreign producers that actually have lower carbon intensity will do so.
Thus, if the United States establishes a carbon tax with an import BTA, it will need to establish a system for acquiring and auditing information about carbon emissions in production abroad. In the Gasoline case, the United States established requirements for "reformulation" of gasoline. In connection with certain chemical components, it allowed domestic producers to An alternative approach, less satisfactory from an environmental perspective but likely to pass WTO scrutiny, would simply identify products that generally have a high carbon intensity, and impose a product-based tax on those types of products, without further reference to their carbon intensity. This product-based tax would not otherwise vary by carbon content or by the carbon regime in the exporting state. It would not violate Articles I, II, or III of GATT and thus would not require an exception under Article XX. This simple product-based tax could also be eligible for export BTAs.
establish individual "baselines" for determining how much of these chemical components would be permitted but relegated foreign producers to group baselines. It argued that it could not audit production abroad and therefore could not calculate individual baselines for foreign producers.
The panel and Appellate Body found that this distinction in treatment amounted to "arbitrarily or unjustifiable discrimination between countries where the same conditions prevail" within the chapeau of Article XX, denying the United States an exception under Article XX. 81 The
Appellate Body stated as follows:
There are, as the Panel Report found, established techniques for checking, verification, assessment and enforcement of data relating to imported goods, techniques which in many contexts are accepted as adequate to permit international trade-trade between territorial sovereigns-to go on and grow. The United States must have been aware that for these established techniques and procedures to work, cooperative arrangements with both foreign refiners and the foreign governments concerned would have been necessary and appropriate. … It appears to the Appellate Body, that the United States had not pursued the possibility of entering into cooperative arrangements with the governments of Venezuela and Brazil or, if it had, not to the point where it encountered governments that were unwilling to cooperate.
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One possible extension of cooperation would be to enter into bilateral, regional, or multilateral agreements with other countries to cooperate in determining carbon emitted in production abroad and to accord the state of production primary rights to tax or otherwise limit such emissions. This type of arrangement would provide incentives to exporting states to cooperate. As discussed above, these types of mutual recognition agreements-recognizing the carbon regulation of the exporting state-should be made available to all WTO members on a nondiscriminatory basis, with the possible exception of providing special and differential treatment to developing countries. 81 Appellate Body Report, US-Gasoline, p. 27. 82 Id. (footnotes omitted).
Thus, if the United States establishes an import BTA, it should seek to work with exporting states to develop methods for cooperation in determining carbon emitted in production abroad.
If exporting states do not cooperate, it would be possible to establish a system that applies a default carbon baseline, subject to presentation of evidence of a lower carbon content, so long as this system parallels the domestic system. In the Gasoline case, the Appellate Body stated that statutory baselines could be used "when the source of imported gasoline could not be determined or a baseline could not be established because of an absence of data."
An alternative would be to discriminate in favor of foreign producers by using a presumption of foreign emissions consistent with the best available technology.
83
In sum, Article XX offers justifications that can lead to exemption from any provision of GATT, 84 in situations where the trade restriction or discrimination is viewed as necessary or otherwise appropriately and proportionally related to the implementation of the policies listed in Article XX. However, there are significant risks that an export BTA would prevent reliance on Article XX. On the other hand, a carbon tax compensating tax credit could serve as an alternative to an export BTA. In the next section, I discuss tax credits, and in section IV, I discuss the legal requirements for export BTAs.
III. WTO Law Analysis of Carbon Tax Compensating Tax Credits
A second question is how WTO law would restrict the use of domestic tax relief, possibly in the form of output-based carbon tax credits tied to best practices in the sector, to address competitiveness concerns arising from a carbon tax. While carbon tax credits could be a substitute for a BTA mechanism, they might alternatively be used in conjunction with an import BTA, as a substitute for an export BTA, considering that an export BTA may raise difficult WTO law issues. The main issues regarding carbon tax credits under WTO law arise from the WTO regulation of subsidies and countervailing duties, under GATT and the SCM Agreement. Even if foreign states do not cooperate, it is possible to establish and apply default baselines, so long as they are subject to submission of actual data and are applied in a way that does not discriminate between domestic and imported products.
A. Definition of a Subsidy
The disciplines of the SCM Agreement apply to subsidies as defined in Article 1 of that agreement. This definition requires that there be (i) a financial contribution by a government (ii) conferring a benefit on the relevant person. A tax credit would ordinarily constitute a financial contribution under Article 1.1(a)(1)(ii): "government revenue that is otherwise due is foregone or not collected (e.g., fiscal incentives such as tax credits)."
86 Therefore, any measure that has the structure of a tax credit-where the government forgoes collection of an amount that is otherwise due-would be understood as a financial contribution.
However, in the US-Foreign Sales Corporations line of cases, 87 the Appellate Body had a great deal of difficulty in determining what "otherwise due" means. It has been difficult to define the benchmark "normal case" from which the state has departed in forgoing revenue.
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After lengthy litigation where this issue was addressed in varying ways in connection with the US Foreign Sales Corporations tax regime, the Appellate Body settled on a comparison of the tax measure with what it termed "legitimately comparable income" within the relevant national tax regime. 89 Although the words "legitimately comparable income" are not treaty language, to the extent that legitimacy is relevant to the determination of comparability, the normative support for carbon tax credits that may be derived from the reference to "sustainable development" in the first preambular paragraph of the WTO Charter, as well as from other international law, may be relevant.
This leads to the question of whether a measure having the economic characteristics of a tax and tax credit combination could instead be structured as a more precise tax-one that would 86 Citation omitted. exclude from taxation the activities that would otherwise be addressed by the tax credit. Thus, if the goal is to provide credits based on best practices, perhaps the tax could be structured instead so as to tax only those producers that fail to achieve best practices-a precise Pigouvian producer tax. Then a plausible argument might be made that the tax is not "otherwise due" and no subsidy exists.
Another way to achieve a similar goal would be to structure the original carbon tax as a consumption tax-taxing consumers on the carbon released to produce products they consume and calculating the tax by reference to best practices.90 This structure would have the same
advantage as the precise Pigouvian producer tax described in the previous paragraph, but it would also have an additional advantage. As a consumption tax, it would apply not only to domestically produced goods but also to imported goods. It would thus combine an import BTA equivalent with a tax credit equivalent. It would provide a level playing field in the domestic market and appropriate incentives for any producer addressing the domestic market to achieve best practices. Of course, a consumption tax might be difficult to administer, but one way to ease its administration is to structure it as a withholding tax and make the producer or importer a withholding tax agent, required to withhold the amount of the tax on products sold.
One special case relates to border tax adjustments on export. According to footnote 1 of the SCM, "the exemption of an exported product from duties or taxes borne by the like product when destined for domestic consumption, or the remission of such duties or taxes in amounts not in excess of those which have accrued, shall not be deemed a subsidy." This issue is addressed further in section IV below.
In addition to a governmental financial contribution, in order to constitute a subsidy, there must be a benefit to the recipient. The parameter of "benefit" means that even if the government provides goods or services, for example, there is no subsidy unless they are provided at a price below the market price. A carbon consumption tax based on departures from best practices would have the advantage of avoiding the need for BTAs, as it would apply to all goods consumed within the United States and additionally would avoid characterization as a subsidy.
financial contribution, the idea that revenue "otherwise due" is forgone entails a clear and easily calculable benefit: whatever amount was otherwise due is the amount of the benefit.
Thus, by use of a Pigouvian consumption tax, it may be possible to structure a measure with the same economic effects as a countervailing tax credit in a way that does not constitute a subsidy at all. Assuming that this strategy fails or is not used, I review the remaining aspects of relevant subsidies law. If a measure constitutes a subsidy, it may be prohibited under certain circumstances, and it may be countervailed, if the good is exported, under certain circumstances.
B. Prohibited Export Subsidy or Import Substitution Subsidy
Certain subsidies are explicitly prohibited in Article 3 of the SCM: subsidies contingent on export performance (export subsidies) and subsidies contingent on the use of domestic over imported goods (import substitution subsidies). This prohibition applies to both de jure and de facto contingency. While producer subsidies are exempted from the national treatment obligations of Article III of GATT, subsidies that are conditional on use of domestic inputs are illegal under this provision of the SCM Agreement.
It is permissible to provide subsidies to specified industries, or even specified firms, even if those firms are chosen based on their exposure to trade or their propensity to export, so long as the subsidies are not in law or fact actually contingent on export performance of use of domestic inputs. The Appellate Body has held that the provision of subsidies to an industry that exports a large proportion of its production alone does not constitute export contingency and thus does not constitute an export subsidy. 92 Thus, for example, if the steel industry is EITE, it can be selected for tax credits without those credits thereby becoming illegal under SCM Article 3.
C. Specificity
Export subsidies and import substitution subsidies are deemed "specific." For all other subsidies, no action can be taken against them, whether in the form of WTO dispute settlement challenge or countervailing duties, unless they are specific within the meaning of Article 2 of the SCM Agreement. The question is whether the subsidy "is specific to an enterprise or industry or group of enterprises or industries." Specificity exists if the subsidy explicitly limits access to certain enterprises. On the other hand, where the subsidy program establishes objective criteria governing the eligibility for and the amount of the subsidy, specificity does not exist. Under Article 2.1(b), "the criteria or conditions must be clearly spelled out in law, regulation, or other official document, so as to be capable of verification." Furthermore, "objective" criteria are those "which are neutral, which do not favour certain enterprises over others, and which are economic in nature and horizontal in application, such as number of employees or size of enterprise." Carbon intensity would appear to qualify as an objective criterion. Although there is no dispositive precedent, it appears unlikely that a broadly available carbon intensity-based subsidy would be found to be specific. A panel that recently considered specificity stated that "what matters is the existence of a restriction on access to the subsidy, in the sense that the subsidy is available to certain enterprises, industries, or groups of enterprises or industries, but not to others." 93 On the other hand, if the subsidy were allocated based on trade exposure, the likelihood of a finding of specificity would be increased.
Where a subsidy is not de jure specific for these reasons, it may be examined to determine whether it is de facto specific. Factors to be considered in this determination under Article 2.1(c) include "use of a subsidy program by a limited number of certain enterprises, predominant use by certain enterprises, the granting of disproportionately large amounts of subsidy to certain enterprises, and the manner in which discretion has been exercised by the granting authority in the decision to grant a subsidy." The Appellate Body has stated that "where the granting of the subsidy indicates a disparity between the expected distribution of that subsidy, as determined by the conditions of eligibility, and its actual distribution, a panel will be required to examine the reasons for that disparity so as ultimately to determine whether there has been a granting of disproportionately large amounts of subsidy to certain enterprises." 94 Therefore, a carbon tax credit that is neither an import substitution subsidy nor an export subsidy, if it satisfies the requirement of objective criteria of Article 2.1(b), would not be specific and would accordingly be immune from any action under the SCM Agreement. Thus, it is entirely possible that a carbon tax regime could be structured to impose lesser charges on producers that follow best practices without (i) meeting the definition of "subsidy" and/or (ii) satisfying the specificity criterion. If the regime was a specific subsidy, it might be subject to challenge in WTO dispute settlement under Article 5 of the SCM Agreement, relating to "adverse effects," and it might be subject to countervailing duties in export markets.
D. Article 5 Adverse Effects
If another WTO member challenges a carbon tax regime of the type discussed above, after showing that the regime constituted a subsidy and was specific, it would be required under Article 5 to show that the regime caused adverse effects to its interests, including (i) injury to the domestic industry of another member state, (ii) nullification or impairment of tariff commitment benefits accruing under GATT, or (iii) serious prejudice. These categories are not necessarily factually exclusive. Upon such a showing, Article 7.8 of the SCM Agreement requires states to either remove the adverse effects or withdraw the subsidy. It is possible that a carbon tax credit, if it were determined to be a subsidy, could cause adverse effects.
First, a carbon tax credit could have significant enough effect to cause injury to another member state's domestic industry, either through competitive effects in the granting state's domestic market, which is its intent, or through competitive effects in the complaining state's domestic market. Whether injury exists would be determined by examining "all relevant economic factors and indices having a bearing on the state of the industry," with a nonexhaustive list of factors contained in Article 15.4 of the SCM Agreement. Injury is evaluated with respect to the producers of a "like product," defined in footnote 46 to Article 15.1 of the SCM Agreement as a "product which is identical, i.e. alike in all respects to the product under consideration, or in the absence of such a product, another product which, although not alike in all respects, has characteristics closely resembling those of the product under consideration." 95 Second, a claim of nullification or impairment might be based on the argument that other obligations under WTO law, such as tariff commitments, were reduced in value to the complaining state by virtue of the carbon tax credit. 96 This claim would be unlikely to succeed if the carbon tax credit has a "level playing field" design. The complaining state could not claim that, when it accepted prior concessions, it expected the credit granting state to both (i) establish a carbon tax and (ii) decline to attenuate its competitive effects through a subsidy. On the other hand, if the carbon tax credit exceeds the carbon tax, then it might support such a claim.
Furthermore, if the complainant can argue that the carbon tax credits are separate from the carbon tax, it might be able to claim that the carbon tax credits, considered alone, result in nullification or impairment. It would be important for a legislature to integrate its carbon tax credit with its carbon tax and to establish them simultaneously or even, as suggested above, to establish a more precise carbon tax with limitations on its application, instead of credits. This approach would make it difficult to argue, first, that the measure includes a subsidy, because no revenue otherwise due would be forgone, and second, that the measure frustrates legitimate expectations and therefore nullifies or impairs prior liberalization commitments.
Third, "serious prejudice" includes, generally speaking, (i) displacement in the subsidizing state's market, (ii) displacement in a third-state market, (iii) price suppression or undercutting, or (iv) increase in the world market share of the subsidizing state in a particular primary product or commodity.
E. Countervailability
Even subsidies that are not illegal export or import substitution subsidies, and subsidies that do not cause adverse effects of the types discussed above, may be countervailed by an importing state, where the importing state makes a finding that the imported goods are subsidized, that the subsidy is specific, and that it has caused or is threatening to cause material injury to a domestic industry. The same issues addressed above regarding whether the measure constitutes a subsidy and whether it is specific would be relevant to countervailability. In order to determine causation by the subsidy of serious injury to a domestic industry, a domestic authority in the importing state would be required to make a factual determination under Article 15 of the SCM Agreement.
F. Application of the Agreement on Agriculture
Any subsidy on an agricultural product, as listed in Annex 1 of the Agriculture Agreement, may also be subject to that agreement. The Agriculture Agreement sets limits on certain domestic and export subsidies on these products. To the extent that a tax credit might otherwise constitute a prohibited export subsidy under GATT and the SCM Agreement, it might be permitted under the Agriculture Agreement, provided that it falls within specified limits. The relationship between GATT and the SCM Agreement, on the one hand, and the Agriculture Agreement, on the other hand, is not clearly specified, although 
G. Availability of Article XX Exception
Article XX of GATT, by its terms, provides that "nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of [listed] measures." 100 So, in order for the SCM obligations described above to be eligible for an Article XX defense, the relevant provisions of the SCM must somehow be included in "this Agreement"-in GATT-or the Article XX exceptions must be incorporated by reference in the SCM. There is no definitive jurisprudence thus far on the availability of an Article XX exception for violations of the SCM Agreement, although to the extent that the obligations in the SCM Article 32.1 of the SCM Agreement provides that "no specific action against a subsidy of another Member can be taken except in accordance with the provisions of GATT 1994, as interpreted by this Agreement." This language suggests that the SCM Agreement is an "interpretation" of GATT, which might support an argument that Article XX of GATT is applicable to the SCM obligations. This language might also be read as a prohibition of action under the SCM Agreement that is not in accordance with GATT. Whether an action against a national measure that qualifies for an exception under Article XX would or would not be in accordance with GATT is a question for interpretation if this issue arises. It would be more difficult to extend this reasoning to protect carbon tax credits from countervailing duties, but the argument would be that the countervailing duty is a specific action against a subsidy, and it is not in accordance with the permission given for environmental measures under Article XX.
H. Other International Law
The UNFCCC does not authorize subsidies, nor does the Kyoto Protocol. In any event,
other international law is unlikely to be applied by a WTO dispute settlement tribunal as a defense against claims of violation.
IV. Export BTA
An export BTA in relation to a carbon tax would, upon the export of the relevant goods, rebate carbon taxes paid in connection with domestic production. An import BTA need not be matched by an export BTA, and in fact, as discussed in section II above, the existence of a general export BTA may be inconsistent with an Article XX defense of an import BTA, because it might impede the argument of necessity under Article XX(b) or violate the Article XX chapeau's prohibition of arbitrary or unjustifiable discrimination.
There are two main legal issues in connection with export BTAs. The first is whether they constitute subsidies, and export subsidies, under WTO law. The second is whether differential application to exports to different destination countries violates the MFN obligation of Article I of GATT. Note the practical issue that differential application to exports to different destination countries would require measures to prevent transshipment. Prevention of transshipment is possible by analogy to export controls on dual use or weapons goods, but it raises important administrative concerns.
As discussed in section III, under Article 1 of the SCM Agreement, a subsidy exists if government revenue that is otherwise due is forgone, and a benefit is thereby conferred. So an export BTA that forgoes carbon taxes on exported products would initially appear to qualify as a subsidy. However, footnote 1 to the SCM Agreement, expanding on Article VI:4 of GATT,
provides that "the exemption of an exported product from duties or taxes borne by the like product when destined for domestic consumption, or the remission of such duties or taxes in amounts not in excess of those which have accrued, shall not be deemed to be a subsidy." This provision raises again the question of what it means for a tax to be "borne by a product." In addition, as suggested in section III, if the initial carbon tax is structured as a domestic consumption tax, applicable only to domestic consumers, it might be argued that there is no applicable tax to be forgone.
If the export BTA is a subsidy, its conferral would appear to be contingent on export performance, so it might, in addition, constitute a prohibited export subsidy under Article 3 of the SCM Agreement. The fact that it might also be contingent on the importing state's carbon regime would not ordinarily insulate it from attack as an export subsidy. However, under Items (e), (g), and (h) of Annex I to the SCM Agreement, and under the ad note to Article XVI of GATT, the exemption or remission of indirect taxes (nonincome taxes, defined in footnote 58 of the SCM Agreement) in respect of exports in an amount no more than the amount levied does not constitute an export subsidy. So even if the export BTA is a subsidy, and even if it is contingent on export performance, it might be excluded from the definition of "export subsidy."
The structure of paragraph (g) of Annex I to the SCM Agreement, the Illustrative List of Export Subsidies, suggests under an a contrario interpretation that an export BTA would not constitute an export subsidy where it provides a remission of indirect taxes not "in excess of those levied in respect of the production and distribution of like products when sold for domestic consumption." 104 The reference to production suggests that even a PPM-type tax could qualify.
Footnote 58 to the SCM Agreement makes clear that (i) direct taxes include only income taxes and taxes on real property, and (ii) indirect taxes include all other taxes. Therefore, carbon taxes and all other PPM taxes-taxes on production processes, as opposed to income taxes-would be included in indirect taxes. Therefore, an export BTA of carbon taxes would not be considered an export subsidy.
Kateryna Holzer suggests that an export BTA that satisfies the requirements of paragraph (g) of the Illustrative List might be determined to be an export subsidy if it is otherwise contingent on exportation, where the export BTA is made available only to EITE industries determined by reference to their exportation. 105 However, footnote 58 seems reasonably clear, 104 Emphasis added. 105 Holzer, Carbon-Related Border Adjustment, 203.
It appears likely that an export BTA, even if it is understood as a subsidy, would not constitute a prohibited export subsidy.
and footnote 4 to the SCM Agreement states that "the mere fact that a subsidy is granted to enterprises which export shall not for that reason alone be considered to be an export subsidy within the meaning of this provision." Referring to this provision in Canada-Aircraft, the Appellate Body held that "merely knowing that a recipient's sales are export-oriented does not demonstrate, without more, that the granting of a subsidy is tied to actual or anticipated exports." 106 Further elaborating this issue, the Appellate Body in EU-Aircraft established the following test: "is the granting of the subsidy geared to induce the promotion of future export performance by the recipient?" 107 Thus the essential question is whether the subsidy induces the exports, not whether the anticipation of exports induces the subsidy.
An export BTA program might be designed to deny rebates in connection with exports to countries that do not have a satisfactory carbon restriction. This would obviously be inconsistent with the competitive goal of the rebate, but it would be consistent with the environmental goal of the carbon tax. However, export BTAs that vary by reference to the importing state's carbon regime would be subject to the MFN obligation contained in Article I of GATT. Here the analysis would be similar to that set forth in section III above.
Article XX would be available to provide a defense for violations of Article I of GATT, as well as GATT prohibitions on export subsidies. In addition, as discussed in section IV, it is arguable that the Article XX exception may be available in relation to violations of the SCM prohibitions on export subsidies.
V. Compliance Strategy, Civil Disobedience, and Efficient Breach
The discussion above suggests substantial uncertainties regarding the possibility to defend any import BTA, export BTA, or trade-exposure targeted subsidy. Thus a period of several years would pass after national legislation of these mechanisms before the United States would experience authorized prospective retaliation, and the country would have ample time to come into compliance before any retaliation occurs. 
